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Questions For International Accounting Firm Networks 

Law360, New York (August 20, 2009) -- International accounting firm networks 
historically have relied on their structures to contain liabilities for the acts of member 
firms, usually with success. 

Earlier this year, certain rulings in the litigation arising from the collapse of the Italian 
dairy conglomerate Parmalat Finanziaria SpA raised questions as to whether this trend 
may be ending. 

Other recent cases suggest that accounting firm networks still will be able to contain 
potential liabilities, though the cost and uncertainty of litigating the relevant issues may 
increase as some courts appear more willing to allow claims to go to trial. 

The Structure of International Accounting Firm Networks 

International accounting firm networks generally are structured as associations of 
individual firms operating in different countries, with each member firm separately 
organized and regulated under the laws of the country in which it operates. 

The member firms are associated under an umbrella entity, such as a Swiss verein 
(German for “association” or “society”) or cooperative, or a U.K. limited liability entity. 
The member firms provide audit services to clients, while the umbrella entities typically 
serve administrative functions for the network. 

The umbrella entity’s functions may include setting policies and establishing standards 
and procedures for member firms on various matters, including audit methodology and 
documentation, technical issues (such as computer systems and software), quality 
control, use of the network’s name, client review and acceptance, and risk 
management. 

The umbrella entity often has the power to review member firms and discipline them if 
necessary, which may include expulsion from the network. The member firms typically 
provide much of the umbrella entity’s funding. 
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When auditing international clients, one member firm typically will be engaged as the 
primary auditor and is responsible for issuing the audit opinion, though several member 
firms may work on the audit under the oversight of a “global audit partner.” 

These structural aspects have been fertile ground for litigation, particularly when an 
audit client goes bankrupt or is damaged by fraud. 

Often, investors or other stakeholders in the company (e.g., a bankruptcy trustee) will 
sue not only the member firm that issued the audit opinion, but also the umbrella entity 
and other member firms. 

Plaintiffs frequently argue that the network should be treated as a single entity because 
it allegedly holds itself out as a “global firm,” and invoke principles of agency, joint 
venture, partnership, alter ego or “control person” liability under § 20(a) of the Securities 
Exchange Act of 1934 in efforts to reach the umbrella entities and other member firms. 

Historically, most of these efforts failed. Multiple courts have rejected one or more of 
these theories in various cases over the last 25 years. 

See, e.g., In re Royal Dutch/Shell Transport Sec. Litig., 2006 WL 2355402, *10-11 
(D.N.J. Aug. 14, 2006); In re Royal Dutch/Shell Transport Sec. Litig., 380 F. Supp. 2d 
509, 570-72 (D.N.J. 2005); Rocker Mgmt. LLC v. Lernout & Hauspie Speech Products 
NV, 2005 WL 1365772, *7-8 (D.N.J. June 8, 2005); Skidmore Energy Inc. v. KPMG, 
2004 WL 3019097, *4-5 (N.D. Tex. 2004); In re Royal Ahold NV Sec. & ERISA Litig., 
351 F. Supp. 2d 334, 385 n. 41 (D. Md. 2004); Nuevo Mundo Holdings v. 
PricewaterhouseCoopers LLP, 2004 WL 112948, *2-8 (S.D.N.Y. Jan. 22, 2004); In re 
Asia Pulp & Paper Sec. Litig., 293 F. Supp. 2d 391, 396 (S.D.N.Y. 2003); In re 
WorldCom Sec. Litig., 2003 WL 21488087, *9-10 (S.D.N.Y. Jun. 25, 2003); In re 
Lernout & Hauspie Sec. Litig., 230 F. Supp. 2d 152, 170-73, 175-76 (D. Mass. 2002); 
Howard v. Klynveld Peat Marwick Goerdeler, 977 F. Supp. 654, 661-63 (S.D.N.Y. 
1997); In re AM Int’l Sec. Litig., 606 F. Supp. 600, 607-08 (S.D.N.Y. 1985); Reingold v. 
Deloitte Haskins & Sells, 599 F. Supp. 1241, 1252-54 (S.D.N.Y. 1984). 

One notable exception was Cromer Finance Ltd. v. Berger. In Cromer, Deloitte’s 
Bermuda firm was the auditor for an investment fund in which investors allegedly 
suffered heavy losses due to fraud. 

The plaintiffs named Deloitte’s umbrella entity as a defendant and the court denied its 
summary judgment motion, holding that a jury could conclude that the Bermuda partner 
in charge of the audits was also an agent of the umbrella entity by virtue of his service 
on a committee that the umbrella entity had established to develop the network’s 
financial services practice. Cromer Finance Ltd. v. Berger, 245 F. Supp. 2d 552 
(S.D.N.Y. 2003). 

After Cromer, courts mostly continued to reject efforts to impose liability for one member 
firm’s actions on the network’s umbrella entity or other member firms. Certain rulings 
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issued earlier this year in the Parmalat securities litigation, however, raised questions as 
to whether this will continue. 

The Parmalat Rulings 

Parmalat collapsed into bankruptcy in late 2003 in the wake of a massive fraud that 
understated its debt and overstated its net assets by billions of dollars. 

Parmalat’s auditors during the relevant years were the Italian member firms of the Grant 
Thornton and Deloitte networks, Grant Thornton SpA (“GT-Italy”) and Deloitte & Touche 
SpA (“Deloitte Italy”).[1] 

Investors sued the Italian firms, as well as both networks’ umbrella entities (Grant 
Thornton International (“GTI”) and Deloitte Touche Tohmatsu (“DTT”)) and U.S. 
member firms (Grant Thornton LLP (“GT-US”) and Deloitte & Touche LLP (“DT-US”)) for 
securities fraud under sections 10(b) and 20(a) of the Exchange Act and SEC Rule 10b-
5. 

On Jan. 27 and Feb. 25, 2009, the court denied the summary judgment motions of the 
umbrella entities and U.S. firms, finding sufficient evidence for claims to proceed against 
them on agency and “control person” theories. In re Parmalat Sec. Litig., 594 F. Supp. 
2d 444 (S.D.N.Y. 2009); In re Parmalat Sec. Litig., 598 F. Supp. 2d 569 (S.D.N.Y. 
2009). 

As a threshold matter, the court held that the Supreme Court’s decision in Stoneridge 
Investment Partners LLC v. Scientific-Atlanta Inc., 552 U.S. 148 (2008), did not alter the 
“long-settled principle of American law” that a principal may be held liable for Exchange 
Act violations committed by its agent. 

Regarding DTT, the court noted certain structural characteristics that allowed it to 
control the activities of member firms. DTT promulgated standards and procedures 
governing audit methodologies, software, documentation and quality control, and 
required a review of each member firm’s compliance every three years. 

It could control the acceptance and rejection of engagements by member firms, and 
required use of the company name. It prohibited member firms from suing each other, 
required them to accept work referred from other member firms, and could transfer 
employees between member firms. 

DTT also had a substantial role in the member firms’ legal and risk management affairs 
— most member firms relied on DTT’s legal staff, auditors were required to refer press 
inquiries to DTT, and DTT required member firms to purchase specific levels of 
insurance. 
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Additionally, DTT’s CEO had the authority to resolve differences of opinion between 
member firms, and there was evidence that he exercised this function during the 
Parmalat engagement. 

At one point, Deloitte Italy asked DTT to “arbitrate” a disagreement between itself and 
Deloitte’s Brazilian firm over the treatment of certain transactions. DTT’s CEO appointed 
a designee who reviewed the matter and presented his conclusion, which the firms 
accepted. 

The court held that this evidence, taken together with the “structural evidence,” would 
permit the conclusion that DTT controlled Deloitte Italy. 

With respect to DT-US, the court focused on three items. First, several current and 
former DT-US partners occupied key positions within DTT, including its CEO and CFO. 

Second, DT-US contributed significant funding to DTT ($80 million of its $210 million 
budget in 2001), plus loans and guarantees for bank financing. 

Third, the court noted one instance in which DT-US arguably influenced DTT’s decision 
regarding whether to separate its consulting function from its audit function. 

None of this evidence showed any direct involvement by DT-US in the Parmalat audit. 
However, the court held that § 20(a) requires only the ability to control the alleged 
primary violator, not active control of or “culpable participation” in the specific action at 
issue.[2] It therefore held that a jury could conclude that DT-US controlled DTT — and 
by extension, Deloitte Italy.[3] 

The rulings as to GTI and GT-US followed similar logic. The court noted that GTI 
required member firms to follow certain auditing procedures and methods, plus other 
policies on technical matters (such as the use of certain software), quality control and a 
code of ethics. 

GTI also could regulate the manner in which member firms marketed themselves, 
including the “look and feel” of their promotional materials, the language they used 
when referring to themselves and GTI, and their use of the Grant Thornton name and 
logo. 

GTI also conducted reviews of member firms, and could discipline them (including 
expulsion) if necessary. After Parmalat collapsed, GTI threatened to expel GT-Italy 
unless its managing partner resigned, and GT-Italy suspended him and another partner. 
GTI ultimately expelled GT-Italy from the network. 

Based on this evidence, the court concluded that a jury could find that GTI controlled 
GT-Italy. 
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As for GT-US, the court noted that it held two seats on GTI’s 12-seat board, and the two 
GT-US directors held veto power over decisions to add new firms, change the number 
of board members, elect or remove GTI’s managing director or officers, or amend 
bylaws, articles of incorporation, member agreements or name use agreements. 

GT-US was GTI’s largest financial contributor, and GTI relied largely on personnel from 
the U.S. or U.K. firms for key functions, including its chief executive. 

The court also noted evidence suggesting that GT-US controlled significant decisions of 
GTI through its role in the Executive Partners Group, an advisory group consisting of 
the chief executives from GTI and its U.S., U.K. and Canadian firms. 

The court held that this evidence, taken as a whole, would permit the conclusion that 
GT-US controlled GTI and that GT-Italy therefore was a sub-agent of GT-US. 

These rulings raised eyebrows because they appeared to diverge from most prior cases 
involving similar issues. The extent of any divergence, however, is not entirely clear. 

The ruling as to DTT appears to rest, at least in part, on evidence of specific 
involvement by DTT in the Parmalat audit — i.e., its “arbitration” of a dispute between 
the Italian and Brazilian firms. 

It was the combination of this evidence with other “structural evidence” that created a 
factual question on the control issue. 

Thus, this ruling is arguably consistent with prior decisions rejecting claims against 
umbrella entities based solely on structural allegations. 

See, e.g., In re Asia Pulp & Paper Sec. Litig., 293 F. Supp. 2d at 393-96 (dismissing 
claims based on allegations of partner overlap, cost and profit sharing, global setting of 
professional standards, and global infrastructure and administration). 

With respect to GTI, however, the court did not cite any evidence of specific 
involvement in the Parmalat audit. Rather, it described how GTI disciplined GT-Italy 
after Parmalat collapsed. 

Otherwise, it relied mainly on evidence that GTI required GT-Italy (and other member 
firms) to follow various standards, policies, manuals and audit procedures, which 
applied generally to any audit that it performed. 

Also noteworthy is the apparent ease with which the court allowed the claims against 
the U.S. firms to proceed. Its holdings rested largely on evidence of structural and 
financial factors that, according to the court, could allow U.S. entities to influence or 
control the umbrella entities. 
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It cited no evidence, however, that the U.S. firms actually influenced the Parmalat audit. 
The only specific example of “control” by a U.S. firm that the court cited was the 
instance in which DT-US arguably influenced DTT’s decision regarding whether to 
separate its consulting arm, which was unrelated to the Parmalat audit. 

Other Recent Cases 

Two other cases from the past year may cloud the picture further. 

Last November, Judge Denny Chin of the Southern District of New York dismissed 
claims against RSM International (“RSM-I”) alleging that the network’s Russian firm was 
RSM-I’s agent. Star Energy Corp. v. RSM Top-Audit, 2008 WL 5110919 (S.D.N.Y. Nov. 
26, 2008). 

The plaintiffs alleged that RSM-I required member firms to follow its audit manual and 
procedures and could discipline member firms, but the court found this insufficient 
because there was no allegation that RSM-I controlled or was able to control the 
particular audits at issue. 

This result, which predated the Parmalat rulings discussed above by just two months, is 
consistent with most prior cases dealing with similar issues. 

In fact, the court distinguished an earlier ruling from the Parmalat case that denied 
DTT’s motion to dismiss because it involved allegations that a member firm (Deloitte 
Italy) had “sought direction” from DTT on the audit, and that DTT had “directed” auditors 
in connection with the audit. 

Also noteworthy is the Florida case of Banco Espirito Santo International Ltd. v. BDO 
International BV, which arose from the collapse of E.S. Bankest LC, a Miami-based 
factoring company. 

The plaintiffs sued Bankest’s auditor, BDO Seidman LLP and the BDO network’s 
umbrella entity, BDO International (“BDO-I”), claiming that Seidman was its agent. 

At trial, the court granted BDO-I a directed verdict, finding no evidence of agency. The 
jury returned a verdict against Seidman, however, of $170 million in compensatory 
damages and $351 million in punitive damages. 

An appellate court reversed the directed verdict granted to BDO-I and remanded the 
case for trial on the agency issue. Banco Espirito Santo Int’l Ltd. v. BDO Int’l BV, 979 
So.2d 1030, 1032-34 (Fla. Dist. Ct. App. 2008). 

The court held that a jury could infer an agency relationship from certain evidence, 
including BDO-I’s Articles of Association, Member Firm Agreement, audit manuals and 
annual reports. 
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According to the court, those documents showed that BDO-I “control[led] the means — 
the management, audit manuals and software — used by BDO Seidman” in its audit 
work and touted BDO-I’s “strict quality control” over member firms. 

The trial took place in June of 2009. On June 15, the court granted BDO-I a directed 
verdict on the punitive damages issue. Three days later, the jury returned a verdict for 
BDO-I after deliberating for just an hour. See Patrick Danner, Miami-Dade jury: BDO 
International not liable for millions in losses to Portuguese bank, Miami Herald, Jun. 19, 
2009, at C1. 

Conclusion 

The picture that emerges is somewhat unclear. Some indicators suggest that courts are 
becoming more inclined to view the agency/control issue as dependent upon the 
specific facts of each case and to allow greater latitude in examining the structures, 
relationships and activities within accounting firm networks. 

This presumably will make it harder for umbrella entities (and member firms who 
allegedly “control” them) to obtain pretrial disposition, even if they have valid defenses. 

This does not mean, however, that an explosion of liability across those networks is 
inevitable — indeed, cases like Star Energy and Banco Espirito Santo suggest that it is 
still quite possible to defend against efforts to hold umbrella entities liable for a member 
firm’s acts. The cost and uncertainty of doing so may rise, though, given the potential 
that more claims will survive for trial. 

--By Thomas M. Beshere, McGuireWoods LLP 

Thomas Beshere is a partner with McGuireWoods in the firm's Richmond, Va., office. 

The opinions expressed are those of the author and do not necessarily reflect the views 
of Portfolio Media, publisher of Law360. 

[1] GT-Italy was Parmalat’s auditor until 1999, when Italian law required Parmalat to 
change auditors. Deloitte Italy was the successor auditor. 

[2] The court acknowledged a split of authority on this issue, even within the Southern 
District of New York. Id. at 456 n. 83. 

[3] DT-US moved for reconsideration of this ruling, but its motion was denied. In re 
Parmalat Sec. Litig., 2009 WL 429242 (S.D.N.Y. Feb. 23, 2009). 


